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NTSB Order No. EA-3632

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 10th day of July, 1992

BARRY LAMBERT HARRI S,
Acting Adm nistrator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-8661
V.

KEVI N DALE FI NKE

Respondent .

N N N N N N N N N N N N N N

CPI Nl ON AND ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision of Adm nistrative Law Judge Patrick G
Geraghty, issued on January 31, 1989, follow ng an evidentiary

hearing.” Citing Administrator v. Misquiz, 2 NTSB 1471 (1975),

the Adm nistrator requests that the original sanction, a 180-day

suspensi on, be reinstated. Respondent requests: that, based on

'The initial decision, an excerpt fromthe hearing
transcript, is attached.

4967A



2
the stale conplaint rule,’? the Board disnmss the first 3 of 5
counts of low flight; that it dismss the fourth and fifth counts
for failure of proof; and if, for any reason it fails to dismss
all charges, that the Board remand the action to the | aw judge on
the issue of sanction alone, with specific instructions to
di sregard prior violation history. W grant the Admnistrator's
appeal, and deny that of respondent.

The Adm nistrator cited respondent with five instances of
low flight in a Mooney Mddel M 200 over a residence and property
in Larkspur, CO a renote area. Respondent was alleged to have
operated the plane within 500 feet of persons and structures at
an address identified as the residence of the Redeker famly.

M. and Ms. Redeker were the conplaining wtnesses, and
testified at the hearing.

Violations of 8 § 91.79(c) and 91.9 of the Federal Aviation
Regul ations ("FAR " 14 C.F.R Part 91) were alleged in connection
with the flights, which took place July 18, 21, 29, August 27,
and Septenber 9, 1986.° Respondent adnitted that he had been

’49 C.F.R 821.33.
°§ 91.79(c) provides:

Except where necessary for takeoff or |anding, no person may
operate an aircraft below the follow ng altitudes:
* * * * * *

(C Over other than congested areas. An altitude of 500
feet above the surface except over open water or sparsely
popul ated areas. In that case, the aircraft may not be operated
cl oser than 500 feet to any person, vessel, vehicle, or
structure.

8 91.9, Careless or reckless operation, provides:
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pilot-in-command on the dates cited in the conplaint, and that he
had flown in the vicinity of the Redeker residence to "w ng-wave"
at his in-laws, whose residence was nearby. Tr. at 68-73. The
i ssue, then, was the aircraft's altitude.

The | aw judge nade credibility determ nati ons accepting
testi nony of the Redekers that respondent flew at altitudes bel ow
the 500-foot mninmum In doing so, the | aw judge noted testinony
that the Redekers could read the registration nunbers of the
pl ane with the naked eye, and that they were able to estimate the
hei ght of the plane over buildings on their property.*

The threshold issue in this case is whether the Board's
decision in Oder EA-2819 should be reeval uated. Respondent
contends that the hearing record discredits prior testinony
relied on by the Board and supports dism ssal of the conplaint as
to three of the incidents.

The Board's decision in Order EA-2819 was based on a
chronol ogy of events provided by the Adm nistrator. According to
this evidence, the Adm nistrator did not receive information
regarding these low flights until October 1986.° At the hearing,
t he Redekers suggested that they had contacted the FAA in July.
(..continued)

No person may operate an aircraft in a careless or reckless

manner so as to endanger the life or property of another.

‘The latter testinony was made nore credi ble by the fact
that M. Redeker's was a surveyor and, thus, used to neasuring
di st ances.

°If so, the notice of proposed certificate action, served

January 29, 1987, would have nmet the 6-nonth requirenent the
stal e conpl aint rule inposes.
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If this were true, and the 6-nonth clock began to run in July,
the stale conplaint rule could require dismssal of certain
char ges.

The | aw judge, however, after hearing this testinony,
concl uded that these wi tnesses confused notification to their
lawer with notification of the FAA. Initial decision at 105,
110. Supporting the | aw judge's conclusion is the testinony of
the FAA witness, M. Riggins, who had no record or recollection
of any tel ephone call fromthe Redekers. 1d. at 106. The record
is not so contrary to the law judge's viewthat it will be
di sturbed on appeal, based as it is on an evaluation of oral

testinmony. Administrator v. Smith, 5 NTSB 1560, 1563 (1987), and

cases cited there (resolution of credibility issues, unless nmade
in an arbitrary or capricious manner, is wthin the exclusive
provi nce of the | aw judge).

Respondent's second al l egation -- that the |l aw judge erred
in admtting evidence of his prior violation history when the
Adm nistrator failed to allege such a history in the conplaint --

is contrary to established precedent. See Administrator v. Read,

3 NTSB 2694 (1980), aff'd Read v. NTSB et al., 661 F.2d 253 (D.C

Cr. 1981), cert. denied 454 U S. 1034 (1981); and Adm ni strator

v. Mears, 2 NTSB 1943, 1944 (1975).

Respondent's third claimof error is that the preponderance
of the evidence does not support the finding of violations on
August 27 and Septenber 9. Respondent initially suggests the

record | acks evidence to identify the aircraft or the pilot.
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This argunment is forecl osed, however, by respondent’'s own
testi nony and adm ssion. See Tr. at 68-72.

Respondent then clains that the Adm nistrator has not et
hi s burden of proof for the Septenber 9th flight, suggesting that
contradictions in the Redekers' testinony would preclude any
finding. W disagree. Utimately, the | aw judge's findings
depend solely on credibility decisions, as there is no
docunentary evidence to establish or refute the allegations. W
cannot find it arbitrary or capricious for the | aw judge,
especially given their experience with the prior four flights, to
accept the Redekers' testinony that, on the Septenber 9 after-
dark flight, respondent operated the aircraft bel ow 500 feet.

Havi ng rejected respondent's clains of error, we turn to the
Adm nistrator's appeal fromthe sanction reduction. The
Adm nistrator clainms that the | aw judge did not find those "clear
and conpel ling" reasons required by Miusquiz to alter the
sanction. W agree.

The | aw judge cited nmany factors in his discussion nodifying
the sanction. Mst of those factors -- prior violation history
(and, thus, prior lack of deterrence), and nunber of flights
here -- do not weigh in on the side of a reduced sanction. The
only one that does is "economc inpact." Regardless of the fact
that the law judge notes he is giving only "slight consideration”
to this factor, economc inpact is not a clear and conpelling

reason to reduce this sancti on. See, e.qg., Adm nistrator v.

Johnson, 5 NTSB 691 (1985) and Admi nistrator v. Colvig, 4 NTSB
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202 (1982). Accordingly, the law judge's reduction in sanction
is not justified under Musquiz, and will be reversed. The 180-

day suspension will be reinstated.®

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is deni ed;
2. The Adm nistrator's appeal is granted; and
3. The 180-day suspension of respondent's conmercial pil ot

certificate shall begin 30 days fromthe date of service of this
order.’
COUGHLI N, Acting Chairman, LAUBER, KOLSTAD, HART and

HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°In reply, respondent suggests that a 180-day suspension is
too harsh, but makes no effort to conpare it to prior cases. In
fact, precedent supports suspensions of 30 days for individual
incidents of lowflight. See, e.qg., Admnistrator v. Hoover, 3
NTSB 419 (1977); and Adm nistrator v. Enetrio, 4 NTSB 1126
(1983).

Respondent al so replies that Misquiz is bad | aw,
i nconsistent with Section 609 of the Federal Aviation Act, which
requires that the hearing be de novo and that the Board not be
bound by the Adm nistrator's findings of fact. Misquiz does not
violate Section 609 sinply because deference is given to the
Adm ni strator's sanction and the burden is on respondent to show
why that sanction should be nodified. Respondent, noreover,
offers no policy reasons we have not considered in our case-by-
case application of the doctrine.

'For the purposes of this order, respondent nust physically
surrender his certificate to an appropriate representative of the
FAA pursuant to FAR 8§ 61.19(f).



